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In an era nearly more than two thousand year ago, when jurisconsults of other
ancdent dvilizetions were dill groping to find precise jurigorudentid norms in ad of
ubdative and procesud  judice  Tirwdluva  enunciated certain  basic  juridicd
principlesof universal vauein hisimmortd work, Tirukkural.

CONCEPT OF JUSTICE AND EQUITY : The concept of justice and equity
has been expounded by Tiruvdluvar through the medium of Sceptre, which is a
symbol of sovereignty. According to him, "the right sceptre’ denotes righteous laws
impartidity, jusice and equity’; wheress "the crud soeptreé’ stands for unjust and
oppressive laws, injustice and absence of equity”. His concept of justice is based on
the twin prindples of "righteous laws' and "equity”.

RIGHTEOUS LAWS :Wha is the deemining factor of the "Righteous
Lans'? He subtly indicates it® in the negative aphorisms. When he spoke about the
oppressve laws he sad tha "where subjects dread of crud wrongs endure, Ruin to
unjust King is swift and sureé® and "Ah! Crud is our King, where subjects sadly say,
His age shdll dwindle, swift his joy of life decay*’. That is to say, an unjust law is one
agang the common reason of the people which manifests in the generd disgpprovd.
Conversdy, righteous law is one which is in conformity with the common resson of
the people and manifests in ther generd acceptance. In other words, righteous law
according to Tiruvdluvar, is common reason of the people manifeted in ther
collective gpprovd. Common reason of the people being a product of the socid,
economic and politicd environments of one generdion, it may acquire new meaning
and dimenson in the changed ewironments of another generaion. But the law,
including changes in the law, must conform to the common reason of the people of
eech period or generation. There is dso common reason of the people of the universa
vadue transcending the genediond divide petaning to humen vaue individud
dignity, naturd human agpirations and expectations, ec, All thee idess ae
comprenended in  Tirwdluwa' s two phrasess namdy, “righteous laws'  which
conform to the "common reason of the people’ of the generationd pedigree induding
the common reason of the people which is transcendentd in character, and the "crud
sceptre”, oppressive regime, that shocks the conscience of the people.

It is interesting to note that the doic philosophy taked about "law of reason”
and hinged it to "lav of nauré’ which was supposed to emanaie from the “divine
reason”. It is sad tha the Stoic school of philosophy was founded by Zeno (350-260
B.C) and he and his followers "placed the concept of 'naturé in the centre of ther
philosophicll  system™®. Edgar Bodenheimar states that, according to the Stoics,
"reason, as a universa force pervading the whole cosmos', was the bass of lawv and
justices, and "there is one common law of naure based on reason, which is vdid
universdly  throughout the cosmos Its podulates are binding upon dl men in every
pat of the world”. The great Roman Lawyer, Cicero (106-43 B.C.), was very much
influenced by the Stoic philosophy. But he used the phrase "right resson” as the beds
of lav. He sad : "True law is right resson in agreement with nature it is of univerd
goplication, unchanging and everlading ; it summons to duty by its commaends, and



averts from wrongdoing by its prohibitions®. Further, he dated that "the laws are the
foundation of the liberty whicbh we enjoy ; we dl are the lavs daves that we may be
free®. As far as foundationd- law is concened, the earlier jurigs identified it with
the naurd lav. They viewed the naurd law as pat of the humaen naure Cicero
identified "right resson” with the qudities of human nature and sad thet the cavil laws
must be in harmony with the "universal atributes of human nature™.

Soic philosophy lad dress on the "law of reason”, lawv of naure' and’ "divine
reeson’. All these three idess ae rolled into one whole concept of reason based
common law of naure of universd vdidity which is binding upon men dl over the

world. The concept seems to project an Utopian scheme to bring under its domain the
govenance of the world. Beddes, it is vague in tha it fals to indicate the criteria to
determine the causdive force, "resson'. If "law of reason” is equaed with "divine
reeson”’, the lav of nature will enter the divine region, in which case -both the ruler
and the ruled have no role to play except tha the former adminigers the naturd law
and the later has to implicitly acquiesce with it If any disputation aises in such
dispensation, the only arbitrators would be theologians. It is a sure way to theologica
fundamentdism of diffeeent brands. Cicero did not meke much advance from this
Soic school of thought except to introduce some refinement by his phrase "right
reason”, which, according to him, is in agreement with nature and everlaging and is of
universal gpplication. In this as wdl as in his theds on "foundationd law", Cicero did
not move away from the mooring of naturd law of the Stoic brand.

In this regpect the Tamil sage Tirwdlwa, is redig ad pragmdic
philosopher unlike the Stoic Philosopher and Romen jurig. He did not hover in the
ethered doman to seek divine-ordaned naturd law to put in podtion an Utopian
device for world governance. He lad dress on the "righteous law" based on common
reeson of the people manifested in their goprovad of the law. In short, his theory means
codescence of reasons of the common people, which renders a law as righteous when
such codescent reason is podtive towards the law and condemns a law as crud when
such codescent reason is negdive towards the law. However, in condemning the
unjus and oppressive law, Tiruvdluvar and Cicero are on the same wave-length, for
the former dates that "then one who piles the murderer's trade, more crud is the King
who dl injustice works, his subjects harassing™ and the latter is reported to have said
tha "pedilentid" dautes put into effect by nations no more desarved to be cdled law
than the rules a band of robbers might pass in their assembly.” That apart, the view of
Prof. Corwin tha “"there is, in short, discoverable in the permanent dements of humen
naure itsdf a durable judice which transcends expediency, and the pogtive lav must
embody thet if it is to dam dlegiance of the human conscience™ seems to be akin to
Tiruvdluvar theory of common reason of the people in consonance with the righteous
laws.

RIGHTEOUS RULER: Tiruvdluvar was not content with mere expounding
the concept of righteous lavs and its nuances He lad emphass on righteous
Government, upright ruler, and impatid ruler-Jdudge. In Kurd 556, he advanced a
view that Government gives pamanence to (the fame of) Kings (rulers) ; without thet
ther fame will have no endurance’. Regarding "upright ruler’ he dates in Kurd 553
that "who makes no daly search for wrongs nor judly rules that King doth day by
day his redm to ruin bring’. Agan in Kurd 554 he dates : "Whose rod from right



deflects, who counsd doth refuse, a once his wedth and people utterly shdl lose'.
Spesking about the impartid ruler-judge he says in Kurd 541 that "Search out, to no
one favour show, with heat that judice loves conallt, then act; this is the rule tha
right pproves.”

Remakable feature in Tiruvdluvar's jurigorudentid thought is in his dress not
only on the nead for wise Rulers but dso on the necessty of righteous laws It is ths
combingion of wise rules and righteous lawvs that done a visudised by
Tiruvdluvar, would ensure order and harmony in the socidy. Needless to sy that
order and harmony ae not only grammar of good government but dso the pre-

requistes for continuing development in the society.

It is interesing to note how the two grest Greek philosophers, Plato and
Arigotle, tried to answer the question : Is it more advantageous to be subject to the
bet man or the best laws? Plao hdd the view that law is like an obgtinate and
ignorant tyrant who will not dlow anything to be done contrary to his appointment or
ay question to be asked. So, inevitably he came to the concluson that it was more
advantageous to be subject to the best man. Such best man, according to him, was
"Philosopher  King®, who should possess ceatan qudities and qudifications Hao
implicitly rdied on the discretion of the "Philosopher King', whose pure wisdom,
according to him, would render red judice by giving eech man his due But Aridotle
repudiated dl-wise ruler of Plao. He sad : He who bids man to rule adds an dement
of beadt, for dedre is a wild beadt, and passon perverts the minds of the rulers, even
when they ae the best of men. According to Arigotle, the law is reason unaffected by
desre It is intdligence without passon, the accumulated wisdom of the ages. He
obvioudy hdd the view that it would be advantageous to be subject to the best laws.
Thus, the views of Pao and Aridotle reveded two different goproaches to the
problem of establishing agood Government.

"The drawback in the theds of Plao and Aridotle’, as pointed out by this
author, "lies in the fact that they trested the need for ‘the best man' and the necessty of
‘the best laws as separate subjects and in isolaion as if one has no connection with the
other. Lack of integrated gpproach rendered their Philosophies less acceptable. Fact of
the mater is that it is not the good ruler (Philosopher King) done, nor the best laws
done tha could ensure a good government in a Stae™. The axiomdic truth is that
even a good law in the hands of an unjust ruler would turn out to be an ingrument of
oppresson. This aspect has been brought out vividy by Chief Judice Taney of the
Supreme Court of the U.S. in Luther VV Borden®™
when he sad that unworthy  hands'. The 'dl powers may be abused if Tamil sage,
Tiruvdluvar, placed in comprehended the axiomatic truth and, unlike Pao and
Aridiotle, adopted an integrated gpproach and came to the concluson tha both the
laws and the ruler must be good and just.

EQUITY: Tirwdluvar was equaly emphaic on equity as the second phdanx
of judice Equity has two dresks in it - one is meacy and the other is innovaive
dement. Deding with the diginction drawn by Aridotle between abdtract judice and
equity, Prof. W. Friedmann says "The law is necessxily generd and often harsh in
goplication to the individud case™ Regading the innovaive dement, Prof.
Bodenhemer daes tha "when the English Chancay for the time gratted gpedific
performance of a contract, it did so on grounds of equity or conscience, because the



Chancdlor fdt that the common law remedy of damages could not adequatedy
compensste the plantiff for the ham inflicced on him by the defendants breach of
contract.”’  The innovaive prindiples enundiated in and applied in a number of
English cases have grown into a formidable equity jurisprudence and Prof. Friedmann
describes it as "the cedtive function of judicdd equity, farness common sense or
justice'iL8 Thus, the lav mugt be tempered by mercy. That is to sy that mercy mus
season judice And in any had individud case tha may aise due to complex
configuration of facts and the exiging law appears to be inadequate to render Judice,
"the credtive function of judicid eguity” must assert itsdf to meet the ends of judtice.
Needless, to sy that Tiruvadluvar projected the twin idess in his Tirukkurd. He says
"Not lance gives King the victor, But sceptre swayed with equity.™ Agan he dtates
"Snce true benignity, that grace exceading gredt, resdes in Kingly souls world in
happy sate abides'® In this context he depicts an unedifying picture of a merdless
dispostion, paticulaly of a ruler judge, when he daes : "Benignity is eyes adorning
grace ; without it eyes are wounds diffiguring face" Then, regarding the second ideg,
he says : "Search out, to no one favour show, with heart tha judice loves consult, then
act; this is the rule that right gpproves®? Two crucid phrases in this Kurd are "search
out' and "conault, then act’, which indicae Tiruvdluvar's innate dedre tha the ruler-
judge’ with heat that judice loves' to enunciae new princdple after due search
(sudy) and consultation to render proper judice in any hard individud cases. In other-
words, Tiruvdluvar not only gave due emphass on mecy agpect of equity but dso
evissged the devdopmet of equity jurigorudence through the crestive equity
functions of the then ruler-judge.

The tenor of Tiruvdluva’'s thess is that judice must be tempered by mercy.
Tha is to say, mercy (benignity) mugst seeson judice If that is not possble due to
complexity of facts or due to the rigid posture of any one of the parties to the casg, it is
the duty of the ruler-judge to innovate a principle and goply to the hard case to render
jusice It was dmost a the end of the 16" century, Tiruvaluvars concept of eguity
embasses with the twin idess found its echo and application in Shakepeares
Merchant of Venice Portias a lavyer-judge gave dear expodtion of Tiruvdluvar's
concept. Antonio, a merchant of Venice, owed a sum of money to Shylock, a rich jew.
According to the Bond entered into between them, if Antonio fals to return the
amount, it shdl be lanvful for the jew to dam "a pound of flesh, to be by him cut off
neares the merchant's heat’. This is the pendty contemplated in the bond . When
Antonio expressed his inability to pay the debt amount, impostion of pendty became
inevitable. Antonio's friend, Bessaio, offered to pay three times of the amount if
Antonio could be released of the bond. Then Portio enquires Shylock whether he
would be merdiful, to which he replies : "On what compulson mugt | 2. Tdl me tha".
Then, Portiaexpdtiates the virtue of mercy. She says
"The qudity of mercy is not drained ; It droppeth as the gentle ran from heaven, upon
the place benegth. It is twice blegt; It blesssth him tha gives and him that tekes'.
Comparing it with King's sceptre, which represents the force of tempord power,
Portiasays:

"But mercy is above this soeptered sway, It is enthroned in the hearts of Kings

It is an atribute to God himsdf, And earthly power doth then show likest God's

when mercy seasonsjudtice.



The phrase "mercy seasons judice' connotes wha Tirwvdluvar long back sad that
while meking due degree investigation””, the ruler "should raise the rod with brow
Svae but lg it gently fdl".** His idea that the rod (of judice) mug fdl gently, which
is further renforced by his dress on benignity, conveys his concept of judice based on
mercy-oriented equity. In the context of the case, the phrase used by Portia means
acceptance of mongtary  recompense  offered without indsting upon infliction of harsh
pendty. Shylock would not acoept anything but pendty in the -bond. Then Portia, like
an equity judge, innovated drict rule of interpretation to hold the scde even between
Antonio and Shylock to render judice with equanimity. Interpreting the terms of the
bond, Portia said:

"This bond doth give thee here no jot of blood; the Words expresdy are a
pound of flesh, Teke then thy bond, teke thou thy pound of flesh; But, in the cutting it,
if thou does shed one drop of Chrigtian blood, thy lands and goods Are, by the laws of
Venice, confiscate unto the State of Venice'.

Thus in enforcing the bond, when mercy faled to season judice, Portia drictly
duck to the uncompromisng literd interpretation to render judice with even
mindedness. Needless to sy that the twin idess of equity envissged by Tiruvaluvar
found the gpplication in this episode.

Individual-Centric Concept of Justice: Tiruwdluva expounded individud-
centric, not dass-oriented, concept of judice. In Kurd 547, he daes inter dia tha
"judice, when adminigdered without defect, defends the king'. So, according to
Tiruvdluvar, defectless adminidration of judice has two-fold benefits The ruled gets
what is due to him under the lav and the ruler gets an high accolade. Then in Kurd
548, he dates : "Hard of access nought searching out, with patid hand the king who
rules, shdl snk and perish from the land’. His whole concern seemed to be towards
individud human being. Tiruvdluvar gopeared to have substribed to the theory of
"one man, one vdue' as basac norm of the socid order of his conception. It recognised
no graded vaues and it gives no scope for hierarchicd datus in the socety of his
conception. He adopted the individud as its unit. So, justice must be rendered to him
irrespective of what he is or what he is not. Snce each individud has to live in the
society, he has cetan obligations towards his kith and kins and others to ensure
harmonious commingling of dl peoplein the society.

He sys in Kurd 523, tha man's "joy of life who mingles not with kins
gathered round, is lake where sreams pour in, with no endrding bound’. Then in
Kurd 536, he daes that "there is nothing comparable with the possesson of unfaling
thoughtfulness a dl times and towads dl persons’. Renforcing this idea futher he
daes in Kurd 537 tha there is nothing too difficult to be accomplished, if a man st
about it caefully, with unflinching endeavor. Thus he advanced his sodo-ethicd
theory regarding man's dtitude towards dl others in the sodety as an adjunct to his
individua centric concept of judtice.

Uniqueness of Tiruvdlur's concept of jutice may be redissd when it is
compared with the concepts of justice enunciated by Plato and Aristotle.

Pao tdls us in his Republic that justice means that "a man should do his work
in the ation of life to which he was cdled by his capadities™™ How to decide man's
capacity-linked gation of life?



Pao offered his answer in a dogmatic language. He sad that God hes created
men of three kinds the best made of gold, the second best of slver, and the common
herd of brass and iron. Those made of gold are fit to be guardians (rulers); those made
of dlver should be soldiers, the others should do the manua work. Normdly children,
inherit traits of ther parents. But, Plao permits trangpostion of children from one
class to another depending upon the mixture of metas in thar soul. He says tha if, an
offgoring of a guardian (ruler) has an admixture of copper or iron, it, without any
show of pity, must be st among the atisans or fames and if on the other hand in
these dasses children born with an admixture of gold and dlver, the guardians shdl
do them honour and gopoint the fird to be guardians the second to be auxiliaries
(soldiersé)s. For there is an orade thet the city shdl perish when it is guarded by iron or
copper.

Pao's caegorisation of people into three classes guadians (rulers), soldiers
and atissns and fames is no beter than the much despised cede sysem in India
Though he puts in pogtion his idea of inter-dass trangpodtion to rdax the rigidity of
classes, it is not endowed with the potentidity of ending the dass sysem. No doubt,
he fully believed in the naurd inequdity of men, which prompted him to edablish a
dass sysdem in his commonwedth. It is therefore no wonder tha Kal R.Popper
depicts Plao as “"the philosopher of raddigt totditarianism®.*® Refering to these
agpects of Pao's philosophy, Betrand Russe says that "When we ask what will
Plato's Republic achieve? The answer is raher humdrum'®? That apat, Plao's
definiion of judice is dosdy &in to Thrasymachus definition thet "judice is nothing
dse then that which is advantageous to the stronger”® Difference between the two
definions is only cosmdic in naure raher negligble These two definitions of
judice fdl on the lgps of the theory of Sophig Cdlides who agued that nature in
anmd a wdl as human life rets on the innate superiority of the drong over the
week; and human legd enactments are made by the wesk and the many, because they
ae dways in mgority. The lav's atempt to meke men equd is futile if the srong man
flout259 the conventions of the hed and throws off the unnaurd redrictions of the
law.

The great philosopher Arigotle expounded the concept of Juditia distributiva,
according to which equa trestment should be accorded to those equa before the law™
ad defined an ided Sae as "a community of equas, aming & the best possble
life™ But, this equdity was confined to dtizens from which category (dass) atisans
and tillers of soil were excluded on the ground that virtue was impossble for men
whose time was consumed in manud labour,® and equdity was denied to daves
because they were inferior by birth and to women because they were different in
naure from men® His theory of equdity is therefore a limited and not an dl-
embracing concept in that it is goplied only to a desgnated section of population. His
divison of the people into two clases the prefared dass of "dtizens' and the
excduded dass condding of atisans, tilles of the soil, daves and women vitiated his
theory of egudity (Judtitia digributiva). Thus the theory of Judice found in the
writings of Plaio and Aridotle is not a wholesome concept, but a limited one which
could exigs without being a midit in awy dass ridden, hierarchicd and pyramidd
Cidy.



Grest merit of Tiruvadluvar's concept of judice lies in the fact tha it is an
individua centric ideology. His concept does not give any scope for hierarchicd and
pyramidd socid dructure. In this respect he is far ahead of other thinkers His concept
pertekes the characteridics of pragmatic humanism. Other thinkers faled to reach the
lofty idedigt pogitive philasophy of Tiruvdluvar.

Tirukkural is a casuidic literature dlowing principles to be deduced from the
mess of short and pithy Satements and maxims embodied therein. Thiruvdluvar, the
sge-jurig of Tamilnadu, besddes being an adthoritative teacher, is an intutionis
philosopher. It is sad that “intutionian holds that ethics is an autonomous discipline
with its own peculir subjet mate” and, according to intuitionists "the besc
propodtions of normdive ethics are intuitive or sdf-evident insights of a unique kind,
which canat be infered from any other disdpliné‘.34 According to this author, "the
manner of writing and presentation of normaive ethics touching important aspects of
judice, law and conditution in Tirukkurd would show that Tiruvdluva's work is
didectic in naure and he is a great intuitionis Philosopher in the fidd of
jurisprudence™®
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